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ITEMS OF INTEREST

AGREEMENT REACHED
WTH THE OPEU

After eight months of bargaining, including 37 central
table sessions, the State of Oregon and the OPEU reached
atentative agreement at 4:47 A.M., on July 16. The two-
year agreement includes general salary adjustments of
two percent, effective October 1, 1999, and two percent,
effective January 1, 2001. It also rolls the $38 BUBB
flex benefit payment into each step of the compensation
plan, starting December 1, 1999. The agreement also
callsfor selective salary increases for 29 classifications.
For leadwork differential, the requirement that the
employee lead four or more other employees was elimi-
nated. Employees will be eligible for this differential as
long as leadwork or team leader duties are not included in
the class specification.

The contracting out article will continue unchanged, as
will the overtime provisions (except for RN classifica
tions). Contract terms regarding the union’s use of
internal agency e-mail and internet systems also remain
unchanged.

Under the new agreement, the insurance article will call
for atiered contribution structure, based on family status.
The employer contribution will be sufficient to cover the
PEBB prototype HMO plans and basic dental coverage
for the employee and his or her family. Employees
selecting other plans may receive cash back or pay out-of-
pocket costs, as determined by PEBB.
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The vacation article was modified to increase the number of hours an employee can receive in cash when he or she
would lose leave due to the denia of avacation request, from 40 to 60. The number of days within which the em-
ployer may schedule vacation time off where no cash payment is made was aso increased, from 30 to 60. The 250
hour vacation leave cap remains unchanged. The holiday article was modified to allow the Special Day (aka
Governor’s Day) to be used on the day before or the day after Thanksgiving, under conditions outlined in the article.
Under the new contract, accrued vacation or comp time may be used for bereavement leave, but only with prior
authorization. The current practice allowing an agency to request amedical certification for FMLA/OFLA purposes
prior to the seven days otherwise called for in the sick leave article was confirmed. Clarifications and changes

... continued page 2




affecting the contract’s union and educational leave and
hardship donation provisions were also agreed to.

The new agreement will simplify the grievance procedure
by mandating that all grievances, including those regard-
ing discipline, be filed within 30 calendar days of the
alleged contract violation. The agreement also calls for
the availability of agency-appropriate training on a
regular basis on the subject of “violence in the work-
place.”

In addition to those outlined above, several other changes
were made to the salaries, differential pay, insurance and
grievance procedure articles. Changes were also made to
anumber of other articles, including those regarding
salary administration, recognition, term of agreement,
union rights, negotiation procedures, parking, layoff,
reclassification procedure, work schedules and
telecommuting.

Asusual, the DAS Labor Relations Unit will be provid-

ing training regarding the new OPEU agreement in the
near future.

AFSCME CENTRAL TABLE

NEGOTIATIONS CONCLUDE WITH
TENTATIVE AGREEMENTS

AFSCME central table negotiations were successfully
concluded on August 5, resulting in a number of tentative
agreements. These agreements will be combined with
tentative agreements reached at AFSCME agency tables
for inclusion in each of the state’'s 15 collective bargain-
ing agreements with AFSCME bargaining units partici-
pating in the central table negotiations. Each separate
agreement must be ratified by the bargaining unit in
guestion before it is considered afinal agreement.

General salary adjustments were agreed to at the
AFSCME central table which parallel those negotiated
with the OPEU-two percent, effective October 1, 1999,
and two percent, effective January 1, 2001. In addition,
the central table agreement includes selective salary
increases for 11 classifications. Insurance provisions
also mirror those negotiated with the OPEU.

AFSCME agency tables subject to the central table
negotiations which have further bargaining sessions
scheduled will have until August 27 to conclude negotia-
tions.

FMLA COMPLAINTSON THE RISE

The U.S. Department of Labor (DOL) has reported that
the number of Family and Medical Leave Act (FMLA)
complaints received by its Wage and Hour Division
increased by more than 42 percent in fiscal year (FY)
1998. The Division received 3,795 FMLA complaintsin
FY 1998, as compared with 2,670 such complaintsin FY
1997 and 2,534 such complaintsin FY 1996. The DOL
attributed the increase to growing employee awareness of
the FMLA's provisions. The fact that the DOL hired
more than 200 wage and hour investigatorsin 1998 may
also have contributed to the increase.

Sixty-two percent of the complaintsfiled in FY 1998
were found to be valid by the Wage and Hour Division.
These complaints resulted in employers having to pay
more than 4.5 million dollars to the complaining workers.

The most common type of complaint in FY 1998 con-
cerned assertions that an employer refused to reinstate an
employee to the same or equivalent position (amounting
to approximately 49 percent of the filed complaints).
Complaints asserting that an employer interfered with or
discriminated against an employee for using FMLA leave
accounted for 22 percent of the claims made in FY 1998;
while allegations regarding an employer’s refusal to grant
FMLA leave accounted for another19 percent of these
complaints. Two percent of the FY 1998 claims con-
cerned allegations that an employer refused to maintain
an employee's group health benefits. The remaining
eight percent of FY 1998 claims asserted violations of
other FMLA provisions.

FMLA AND Y2K

May FMLA leave be denied dueto a'Y 2K emergency
situation? The answer isno. A worker’'s FMLA leave
may not be denied, terminated or suspended due to an
emergency situation (see, 29 C.F.R., Section 825.312).

May an employer request that an employee forego or
return from FMLA leave dueto aY 2K or other emer-
gency? Theanswer isaqualified yes. While the em-
ployer may certainly request an employee to forego or
return from FMLA leave during an emergency situation,
the employer may not require such action. Moreover,
should an employee choose to begin or remain on FMLA
leave after such arequest, the employer may not take any
adverse action toward the employee as aresult of the
employee's decision. Such action would most likely
congtitute unlawful retaliation.
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ARBITRATION AND CASE SUMMARIES

AR _.

AOCE vs. State of Oregon, DOC
(Arbitrator, George Lehleitner; April 1, 1999).

The agency did not violate the collective bargaining
agreement by involuntarily reassigning the grievants
to different shifts during the pendency of internal
investigations, since there was an established
practicethat allowed for such reassignments.

Facts: Thisarbitration involves four separate grievances
which were combined because they al concern the same
issue. The four grievants are three corrections officers
and a sergeant, employed at Oregon State Penitentiary
(OSP) and the Oregon State Correctional Institution
(OSCI). Each of the four grievants was reassigned to a
different shift during the pendency of an interna investi-
gation. Prior to their reassignments, each of the grievants
had been working a bid shift which included at least one
weekday off. None wasworking aday shift. Three of the
grievants were reassigned to Monday through Friday day
shifts, either at their residence or otherwise outside the
walls of the ingtitution in question. The fourth was
reassigned to a Monday through Friday day shift. The
grievants alleged that as aresult of the reassignments
they failed to receive holiday pay, shift differential and
overtime. Three of the grievants also allegedly incurred
additional child care expenses.

Question Presented: Did the agency violate the collec-
tive bargaining agreement by involuntarily reassigning
the grievants to different shifts during the pendency of
internal investigations, without paying them holiday pay,
overtime or shift differential?

Discussion and Ruling: The collective bargaining
agreement provides that, “Policies, procedures, and rules
of the Employer which directly relate to mandatory
subjects of bargaining...and which affect bargaining unit
members on the day this Agreement becomes effective
shall be continued, unless modified or deleted elsewhere
in this Agreement.” When the collective bargaining
agreement became effective, there was an established
practice at both OSCI and OSP to duty station employees
to their homes from 8:00 A.M. to 5:00 PM., Monday
through Friday, during the pendency of internal affairs
investigations. The fact that this practice pre-dates the

time when the union became the exclusive bargaining
representative at the institutions does not preclude its
application in this case, since the practice was clearly in
force when the current agreement became effective. The
fact that the grievants bid for their shiftsin conformance
with provisions of the collective bargaining agreement
also does not prevent the policy from being followed in
thiscase. These contract provisions merely grant a
general right to bid shifts based on seniority. “Nothing
in these provisions speaks to modifying or deleting the
Department’s established practice as described above.”

The agency does not have “carte blanche” authority to
arbitrarily reassign employees to different shifts during
the pendency of internal investigations. Rather, “[T]he
Department must act reasonably and in good faith in such
situations. If there is no reasonable justification for
taking employees off of their shift, then the action is
suspect.” Inthis case, the evidence established that the
purpose of the reassignments was to keep employees who
are subject to misconduct allegations away from inmates
and available to investigators during normal business
hours. The union, moreover, failed to prove that the
agency acted arbitrarily and capriciously in taking the
action it did. As such, the combined grievance was
denied.

V HELPFUL HINT ...

As stated in the well-known treatise, How Arbitration
Works: “Evidence of custom and practice may be
introduced for any of the following major purposes: (1)
to provide the basis of rules governing matters not
included in the written contract, (2) to indicate the proper
interpretation of ambiguous contract language, or (3) to
support allegations that the clear language of the written
contract has been amended by mutual action or agree-
ment representing the intent of the parties to make their
written language consistent with what they regularly do
in practice in the administration of their labor agree-
ment.” While virtually all arbitrators recognize the
potentially binding effect of custom and practicein the
context of alabor agreement, there are no absolute,
unanimously accepted standards for determining exactly
when such practices will be held to be binding. Each
case will depend on its particular set of facts. Factors
often cited by arbitrators include the need for the practice
to be unequivocal, clearly enunciated and acted upon,
well-established over areasonable period of time,
consistent, mutually accepted by the parties to the
contract (whether expressly or by implication), and
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supported by strong proof. Relevant contract language,
bargaining history and the subject matter of the practice
may also be controlling.

AFSCME Local 124 vs. State of Oregon, SOCP
(Arbitrator, Carlton J. Show; April 19, 1999).

The grievant’s discharge for causing seriousinjury
toaclient in his care was upheld by the arbitrator,
notwithstanding the employer’s exclusive reliance
on circumstantial evidence to establish the facts
supporting the termination, and despite the absence
of prior progressive discipline.

Facts: The grievant (Employee) had been working as a
group home Habilitative Training Technician 2 since
1991. Prior to that, he had worked in arelated position at
the Fairview Training Center, beginning in 1987. Based
on itsinvestigation, the State Operated Community
Program (Employer) concluded that the Employee caused
asubstantial injury to aclient in his care, and discharged
him. The facts relied on by the Employer were estab-
lished entirely by circumstantial evidence. The client,
due to congenital disabilities, is unable to form words
and did not testify at the arbitration hearing. Before this
incident, the Employee had an unblemished disciplinary
record.

Question Presented: Whether the grievant’s termination
was for just cause?

Discussion and Ruling: Since the Employer’s case was
based entirely on circumstantial evidence, Arbitrator
Snow began his analysis by clarifying the difference
between direct and circumstantial evidence. “Direct
evidence actually represents the facts to be proven.
When evidence is direct, the question for an arbitrator is
whether to believe the withess who gives such evidence.
It isaone-step process. Circumstantial evidence does not
actually represent the facts to be proven. From circum-
stantial evidence, an arbitrator must infer that certain
facts exist. Suppose awitness testifies that he saw a
worker leave aroom from which atheft occurred. An
arbitrator would need to decide not only whether to

believe the witness but also whether the evidencein-
creased the probability that a particular employee was the
thief. Circumstantial evidence involves atwo-step
process, while direct evidence involves only one...Itis
the strength of circumstantial evidence that isimportant.
An arbitrator’s primary task is to determine the weight to
be assigned such circumstantial evidence. To the extent
that circumstantial evidence supports a chain of infer-
ences which directly connect to other evidentiary facts,
such proof constitutes sufficient evidence on which to
base a decision.”

In this case, results of routine body checks of the client in
question established that he was free of injury prior to
10:00 PM., on April 10, and that an injury to his neck
and left ear that resembled a shoe print was present at
approximately 6:15 A.M. the next morning. The Em-
ployee and one other staff member were the only staff
present at the group home during thisinterval. From the
evidence presented, the Arbitrator concluded that the
other staff member spent no time with the client during
the night of the incident. The evidence further estab-
lished that during this time, the Employee and the client
had, “[E]ngaged in jostling each other seemingly in a
playful way, possibly tickling, wrestling and
horseplaying.” Some of the interaction between the
Employee and the client occurred while the other staff
member was out of both visual and audible range,
working in the laundry room. After the client went to
bed, the Employee told the other staff member that the
client might have “[S]ome red marks on his upper body.”
The Employee also made a progress note that evening
which stated, “[Client] in an active mood last night and
wanted to play and wrestle with staff. Watch for possible
marks on upper body....” The Employee |eft the group
home at 6:00 A.M. on April 11. Fifteen minutes |ater,
another staff member observed an injury to the back of
the client’s neck and left ear. At 8:15 A.M., three staff
members noted the injury to the client and, “[C]oncluded
that the mark looked like a shoe print.” No objects were
found in the client’s room which could have caused the
patterned bruise on his neck and ear. Subsequently, it
was determined that the pattern on the soles of the
Employee’s shoes matched the pattern of the bruise. An
expert medical witnhess who was consulted by the
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Employer determined that the injury to the client was
neither the result of self-injurious behavior nor an
accidental injury. He concluded, rather, that the injury,
“was either adirect abusive act or at aminimum...
inappropriate physical contact with a client.”

At the predismissal hearing, the Employee was given,
“[A] full opportunity to respond to the allegations. He
had every opportunity to provide rebuttal evidence.
Clear and convincing evidence submitted to the arbitra-
tor established that the investigation in the case was not
fatally flawed, and the Employer observed the
grievant’s due process rights at the predismissal hear-
ing.” The Arbitrator concluded that, “[ T]he Employer
was reasonable in concluding that the predismissal
hearing produced no information which altered its
tentative judgment that the grievant should be dis-
charged.”

Turning to the doctrine of mitigation, the Arbitrator
noted that, “While an employer must apply discipline
evenhandedly, management must also treat workers as
individuals and ordinarily is obligated to consider
mitigating factors in selecting an appropriate sanction
for aruleinfraction.” Arbitrator Snow then addressed,
and found unpersuasive, nine separate mitigation
arguments made by the Union. One of these arguments
asserted that, “[I]t would violate the principle of pro-
gressive discipline to terminate an employee for afirst
time offense.” In response, the Arbitrator noted that
while progressive discipline, “[N]Jormally would dictate
asanction less than discharge for afirst offense...the
concept of progressive discipline does not apply in al
cases.” Rather, “Some rule infractions are so serious
that they immediately sever the employment relation-
ship. Some misconduct is so heinous that progressive
discipline cannot reasonably be expected to correct the
misbehavior...A contractual commitment to the concept
of progressive discipline does not mean that an em-
ployer waived its right to terminate an employee for a
single outrageous offense.” As an example, Arbitrator
Snow observed that, “[A]rbitrators long have held that
striking a supervisor without provocation is, in effect, a
capital offense and meritsimmediate discharge.” Inthis
case, “Clear and convincing evidence proved the
grievant caused a substantial injury to an individual
who is so physically disabled that he isinstitutionalized
and is unable to communicate in ordinary ways. Such
an offenseis so serious that it is not reasonable to
require the Employer to run the risk of its repetition.
Hence, there is no obligation to apply the concept of
progressive discipline to arule infraction of the sort at
issuein this case.”

V HELPFUL HINT ...

What is the difference between “appropriate” and “pro-
gressive” discipline? Progressive discipline involvesthe
imposition of progressively more severe disciplinary
measures over time, in an attempt to change the
employee's continuing inappropriate or unacceptable
conduct. While there are exceptions for more serious
offenses, progressive discipline generally beginswith a
relatively minor disciplinary action, such as an oral
warning, and—if the conduct in question continues—results
in the imposition of progressively more severe disciplinary
measures, up to and including dismissal. Appropriate
discipline concerns the level of discipline that isfitting for
agiven offense or deficiency. Decisions regarding appro-
priate discipline take into consideration such factors as
degree of fault, seriousness of the charge, prior warnings,
the employee's disciplinary and employment history, the
level of disciplineimposed by the agency for similar past
offenses by other employees, and any mitigating factors.
Depending on the circumstances, the principles of appro-
priate discipline may call for the imposition of amid-level
disciplinary action (such as a pay reduction) or even
dismissal, despite the absence of prior progressive disci-
pline. If you have a question about the appropriate level of
disciplineto utilize in a given circumstance, your agency’s
personnel department is the place to seek advice.

State of Oregon, DOC (SRCI) vs. AFSCME
(Arbitrator, Sylvia Skratek; May 26, 1999).

The Arbitrator reduced the level of discipline from
discharge to a 30-day suspension, based on afinding
that the misconduct did not justify bypassing
progressive discipline.

Facts: The grievant (Employee) worked as an officer at
the Snake River Correctiona Institution (Employer).
Another officer, after some verbal banter with the Em-
ployee involving sexual innuendo, unzipped his pants and
exposed himself to the Employee. Both officers are men.
A third officer reported the incident to the Employer.
When first questioned about the incident by a Special
Investigations Unit I nspector, the Employee denied
witnessing the other officer expose himself. Five days
later, when re-interviewed, the Employee admitted that
the other officer had exposed himself. Subsequently, the
Employee was dismissed for instigating the incident,
failing to report it and dishonesty in the course of the
investigation. Prior to thisincident, the Employee had
never been subject to any disciplinary action.
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Question Presented: Was the grievant dismissed
withoutj ust cause?

Dscussionand RIing. Abitrator Skratek began her
analysisbyidentifyingtw “areas of proof” ind s-
chargeandd sciplinearhbitrati ons, proof of wongda ng
and the appropri at eness of the pend ty assessed. Asto
thefirst i ssue, “Noreasonad e personwou dbd i evet hat
itispernssibefor anenpl oyeeto expose hi mhersel f
a thevarkp aceregard ess of theextent of j oki ngthet
nay occur, evenof asexual nature.” Rather, “[Any
reasonabl e per son woul d concl ude that i ndecent expo-
surea thevorkp aceisinappropriate and of fensi ve
behavi or and as such shoul d be report ed by any em

pl oyee observi ng such behavi or.” The exposure and
suggest i ve conment s were al soavi d ati on of the Gde
of Bhics, wichrequiresthat enpl oyeesrefrainfrom
any formof sexual harassnent. The Enpl oyee admitted
that hewas famliar wththe Gde. As such, he had an
ddigaiontoreport theather officer’ shehavior. Wile
there nay have beentacit acceptance at t he workpl ace
of languagethat is sexud innature, there had beenno
si ml ar acceptance of physi cal behavi or of a sexual
nature. Inaddition, the BEhpl oyee d sohadandd i ga
tiontoreport theinci dent under DOCRU e 22, whi ch
requires staff tosubmt inwiting, “ ‘[ Any knowedge
of enployeevid ationof admnistrativeru esor proce
dresad o unethicd o illegd behavior intheperfor-
nance of the enpl oyee’ s assigned duties.’ ”

Turningtothe questi onof the appropri ateness of the
pend ty assessed, the Abitrator exd a nedthat she
shou d nat substitute her judgnent for thet of the

enpl ayer, “[Ynl ess the enpl oyer has acted unfairly

g venthecircunstances of thecase.” Inthisinstance,
an Enpl oyer neno provi des that staff persons wo
choose nat toreport i nappropri at e behavi or nay be

s ect todscipinaryactionequd tothet rece ved by
the personvho coomttedthe act. Hwever, al esser
levd of dsciplineisa sosanctionedbythenenoif
therearennti gati ng circunstances. Vil ethe of ficer
who exposed hi nsel f vas di snissed, the di snissal was
based onnare thanjust the oneinci dent (includinga
past inci dent i nva vi ng unpr of essi onal behavi or and tvwo
epi sodes of | eavi ng weapons unsecur ed at the back of a
bus). Mreover, whil e the Enpl oyee, “[Q aused

addi tional probl ens for hinsel f and hi s Bnpl oyer when
heveslessthentruhfu dringtheinitia investiga
tion’; henonethe ess adnittedthetruth“inatingy
nanner,” af ter havi ng beeni nforned of the seri ousness
o theincidet adhisddigationtorepart it. Thereis
noevidencethat hevas soinfornedat hisintia
interview Assuch, the Bnpl oyee' struthful adnssi on,
“IMitigatesthelevd of dscipinethat shod dbe
adhnni stered.”

The Enpl oyer assertedthat di smissal was appropri ate
si nce the Enpl oyee coul d no | onger betrusted as a
correctiona officer. TheAbtrator, honever, foud
that: “[The Enpl oyee] i s a good enpl oyee wth no
previossd scipinaryincidents. Thereisnathingto
ind caethat thisenpl oyee' s behavi or cannat be cor-
rected”

I'nconcl usion: “Wii | e [the BEnpl oyee’ s] behavi or vas
reprehensibl e, it doesnat risetothel evd of nmisconduct
thet isnat subect totheregu renents of progressive
dscipine. It doeshovever, varrant norethanthe
wittenreprinand suggested by the Lhion. [The
Bl oyee] participatedinverba conduct that vas
ofesive hefaledtoreport aninci dert of i ndecert
exposureand, hevesinitialylessthantruhfu about
theincident. Wil e hewas asevenyear enpl oyee wth
adscipinefreerecord, hisbehavior vas suchthet it
varrants apend ty nore severethanawittenrepri-
nand.” The Enhpl oyer had j ust causetodisciplinethe
BEnpl oyee, but thelevel admni steredvas, “[N ot
cosistet wththeprincipes of proyessived scigine
" The Abitrator thus orderedthe Enpl oyer to
rei nstatethe BEnpl oyee andto convert the dismissa toa
30-day suspensi onw t hout pay.

Ross Conger vs. Jackson County and OPEU
(ERB Case No. UP-22-98; April 29, 1999)

The employee failed to prove that the union
breached its duty of fair representation by refusing
to process his grievanceto the next step in the
grievance procedure.

Facts: The complainant was employed by Jackson
County as an animal control deputy. His employment
with the county was terminated for repeated unsafe
driving incidents and his uncooperative reaction to the
county’s safety concerns. The OPEU submitted agriev-
ance on his behalf, asserting that he was terminated
without just cause and that he suffered from a disability
which the county refused to accommodate. The county
denied the grievance at step 2 of the grievance procedure.
The complainant then asked the union to move the
grievanceto step 3. The union declined to do so.

Questions Presented: Did the union violate its duty to
fairly represent the complainant by failing to pursue his
grievance?

Discussion and Ruling: A labor organization is obli-
gated to fairly represent all members of its bargaining
unit. It breaches this duty of fair representation,
“[W]hen its conduct in processing or refusing to process
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agrievance is arbitrary, discriminatory, or in bad faith.” won the case...he does not establish facts to support his
However, alabor organization’'s decisions regarding argument.” Since the Board could not conclude that the
whether to file or how far to pursue a grievance are union’s decision was arbitrary, discriminatory or in bad
entitled to “substantial deference” by the Employment faith, it dismissed the complaint.

Relations Board. Moreover, “To state a claim that a labor
organization breached its duty of fair representation by

refusing to process a grievance, the Complainant must V HELPFUL HINT . ..

present facts which, if proven, would establish that the

labor organization had a hostile motive, acted dishon- The duty of fair representation is owed by aunion not
estly, or made its decision not to pursue the grievance only to its members, but also to bargaining-unit employ-
without any basis.” ees who choose not to join the union. Such employees

are generally required to make “fair share” paymentsto
In this case, the claimant failed to establish any of these  the union in lieu of union dues, and are owed a duty of
facts. While, “Claimant argues that OPEU could have fair representation in return.

BACK TO BASICS

BINDING INTEREST ARBITRATION

When labor contract negotiations result in a deadlock that cannot be resolved through the negotiation or mediation
process, strikes sometimes occur. The strike option, however, is not available to all public employees. Rather, to
avoid endangering the public, certain public safety employees are prohibited by law from striking. These employees
—which include police officers, firefighters, correctional institution and mental hospital guards, and emergency
telephone workers—are instead entitled to use binding interest arbitration to resolve negotiation deadlocks. Other
public employees, who are allowed to strike, may voluntarily agree with their employer to submit their negotiation
disputes to such binding interest arbitration. Strike-permitted employees may also be ordered by a court to submit to
binding interest arbitration if the court finds that a strike would create a* clear and present danger or threat to the
health, safety or welfare of the public.” A bargaining unit which contains both strike-permitted and strike-prohibited
employeesisforbidden by law from striking. All members of such a group are limited to interest arbitration as the
final step in the collective bargaining process.

Before entering into binding interest arbitration, the Public Employee Collective Bargaining Act (PECBA) generally
reguires strike-prohibited employees to engage in 150 days of good-faith negotiations and 15 days of mediation with
their employer. The PECBA also requires the submission of afinal offer to the mediator which includes a petition to
the Employment Relations Board for the initiation of binding interest arbitration, and the expiration of a 30-day
cooling-off period.

After an arbitrator is selected and a date scheduled for the arbitration, each party must submit awritten “last best
offer” package to the other party not less than 14 days prior to the hearing date. The last best offer package sets forth
the party’sfina offer on all unresolved mandatory subjects of bargaining. A permissive subject may not be included
in the last best offer if the other party objectsto itsinclusion. A party may changeits last best offer within 24 hours
of the 14-day deadline. If one of the parties elects to do so, the other party is allowed an additional 24 hours to
modify its last best offer.

Interest arbitration hearings are usually informal, but similar in substance to atrial. The parties generally present
arguments, background information, exhibits, and witnesses. The arbitrator can require that witnesses testify under
oath and submit to courtroom-style direct and cross-examination. The arbitrator is required by statute to base his or
her decision on criteria set forth in ORS 243.746 (4). These are: The interest and welfare of the public; the ability of
the employer to pay (with the arbitrator required to give deference to the employer’s prioritization of its financial

... continued page 8
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Department of Administrative Services
Human Resource Services Division

L abor Relations Unit

155 Cottage Street NE

Salem OR 97310

... continued from page 7

resources); the ability of the employer to attract and retain employees at its current wage and benefit levels; the total compensation
received by the employees; comparison of the total compensation of the affected employees with employees from comparably
sized communities; the CPI-All Citiesindex; stipulations of the parties; and, if the arbitrator determines that the enumerated
factors do not provide sufficient evidence for an award, additional factors.

After the hearing, the arbitrator issues awritten decision which awards one of the last best offer packages. No split or compromise
decisions are alowed; the arbitrator must award one party’s entire package. The arbitrator’s award is generally final and binding.
Although it is subject to appeal, the decision will be upheld unless there is clear evidence that the arbitrator failed to base his or
her decision on the factors set forth in the statute.

About the Labor Relations Unit . . .

The Labor Relations Unit is a part of the Human Resource Services Division in the Department of Administrative Services. The
Administrator of the Divisionis Dan Kennedy. Currently, the LRU negotiates and administers 30 collective bargaining agree-
ments with 12 different labor organizations, covering over 30,000 employees in the Executive Branch of Oregon State Govern-
ment. Thefollowing isalist of the LRU staff and contact phone numbers for your convenience. The LRU’sfax number is 373-
7530.

EvaCorbin, Sr. Lead Labor REIatiONS MBNGGES ........coerveieieeeeeire e s ste e s stes e s tesassse e e eseese s e sseesesseesseseesesssensensensenes 378-8321
Craig Cowan, Sr. Labor REIGHTONS IMANGGET ......ccueiuereeieeeeereeisestes e steseestestesaessessessessssseseeseesessessessessessessessessessessensessensensenns 378-5611
Michael Halpern, Labor REIGHONS MANAQES .......ccvciueieeeirireeese sttt te st st e e se e e e e e ese e e e e ssesseeseesesseeseesessesseesennes 378-2705
LoisHarrup, AAMINIStratiVe ASSISLANT .......ccvieieirereieerieseseeseeeeeee e s sessessestestesaestesteseessesseseeseensensessensesseseansensesennsensessnnsenes 378-3141
Mark Hunt, Sr. Labor REIGEONS MANAJES ........ccviiieieirieieriereeeeeeeeessese s e ste s e saestestesaesses e sseseensessensessensesssnsenseseensensensensenes 378-3967
[ I\ T o (oo @ o= 1Y = 7= o = 378-2616
Tom Perry, Labor REIEONS MANAGES .......cccoieiiririeiiesiiseseseeseeeeseeseeseses e ssessessessestessessestessessessessessensensessessensensessensensessensen 378-4201
Cathy Schuh, Sr. Labor REI@tiONS IMBNGGET ..........cieririerierieieieeseeeeesesesresese e ste s e see e seesees e e seessessessensessessensensessessnnsessens 373-7608
Jan Weeks, Sr. Labor REIGIONS IMBNEOET ........coueiieieeeiieieieeee sttt sttt sttt et e e e e e e e e e et e seese e e e e e see e ensenseneesaneeneannan 378-6483
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